OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN
Arronnsy GENERAL

Honoradle Charles ¥, Hemphill
County Auditor

Upton CGounty
Rankin ) Texne
Dear Sirs Opinion Xo, 0=-5089
Re: Under theLacts s hnl ted wore
the Count P T Ny Attore
Sherx S8DQT-
yets County qad pis-
K pleced upodh. 4
3¢ basis for the
\pd are suoh offi-
i to reocelve any
fan Ahe amounts provided
the ¢dart to be paid them?
And qthex related qusastions,
Your lettsr ¢ date Fequbsting the opinion -
of this department an A qns &8s stated therein is as
followst

81 one p46 , - bog A .j} held on Monday,
Janys g buing orders, amongst

! Bh. by ompissionar §, 0, Currie, &uly
sedqQndad omnispl oner Burley HeCullom that
all ¥pton County,Texas, orficials as fellowe be
placed on w 2 Baais for the year 1943t Sheriff-
Aspesss and Jollectory County Attorneyy County
and Digtriat Clerky All Conatables; All Justices
of the Pesce',

*fMotion by Commiesioner 9, X, Yates, Quly
saconded by Coamissiocner J, 0, Currie that the
following Upton County Offiocial Selaries bde set
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aceording to the Statutes o the State of Texss
for the year 19433 H, G, Yoohan, County Commis~
sfonsr Preeinot No, ) ‘1,800.06 per yoarj ¥, B,
Yates, County Comaissloner Presinot Ko, 2
01,805.00 per yoarj 7 0, Curris, Couaty 6onn1|-
sioner PFreoined ¥o, 3, $1,800,00 per yesr; Bur-
ley MoCollun, County éennlsaionar Procinet No,. A,
$1,600,00 per ywar} ¥rs, J. B, Rains, County
Treasurer 1999.92 per ysar; Chas. ¥, Hemphill,
County Auiltcr. +875.00 per year!

*0n this ll%h da{ of Jenuary, 1943, there
cams o for eonsideretion among other matters the
Ex 0ffileio salexies of the Coaunty Juldgze} County
and Distriot Clerk and Sheriff, Assessor snd
Collector, and 1% belng the deaire of the CJourt
that said offieers be allowed t0 make the maxi.
sun salaries allewed by law, aad im order for
thea 0 40 80, it is neceasery to allow said
Offisers Ex=~0ffieio salariss, ON MOTION dy Come
sissiocner ¥. X, Yates lceon&ad by Gomuissioner
J. 0, Gurrie, the maxlmum met salaries to be
esrned by the County Judgey County and Distriet
Clerk, end Sheriff and Assessor and Oollector,
shall not exoeesd the SFtatutory liamis of $3000,00,
eash, insluding all fees and ex~officio uurg.
And has the ex~ofricio salery of thw Coun udge
be £ixed at $3000,00; end that the Ix-offielo
salary of the Ocunty and Distriet Clerk de fixed
at $3000,00 per yearp and that the Ex-O0fficle
Salary of the Zherifr, Asssssor snd Uolleotor

be rixed at £3000,00, for the year 19A§, and same
de paid fa twelve equal payments’,

*By order entered passed and satered the ssme
day the meet wag adjourned or redessed antil
Jan 13, 194), on whieh last mentioned date the
following oxder was passed dy the Comnissioners,
to-wid)

vtXotion by Commissioner 7. 0, Currie, duly
seconded by Commissioner Barley MeCollum t8at the
saximmin net sealary te be earnsd b3y the o

Attorney, John A, Nenefee, shall not exseed $1800,00
per year, inoluding all fees and ex~officio salary,
and the ex-orficio salary for the County Attorney
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is her-bi fixed st $1800,00, far the yoar 1943,
to de pald in twelve equal 'a:unu'.

*Ky eonstrudtion of the appliesdble suddivie
sions of Artiole 3283 1s that the maximum amounts
the County Judge, County Attorney, Sheriffe
Assosgor~Uollieator and Oousr-nhzriet Clerk
{Upton County bavisg less than 20,000 imhabitants)
may receive would be $3,000,00, each, An Offi.
oars' Selary Yund wse provided for by the Comnio~
sioners! Uourt prior to this yesr, ¥Yhat I an in
& quandaxy adout is whether or aot the Commingien-
ors' Court of Upton County, by their said setion
teken on the date of their first regular mseting
in January, 1943, placsed the elective sounty
officers upon a salary basis a8 provided by the
spplicable subddivision af Artiels )912, Vernon's
Toxas Civil Statutes; or whether, by their sald
setion; they merely provided for the payment of
ex-oftleis salaries and 1eft thea under the fee
bill. 1 would, therefnre, i::auy appreoiate it
if you will give =me your opinisa uwpon

*1. Yhether the Ocunty Judge, County Attor-
ney, Sheriff-Assessor and Colleetor and Countye-
ms&rict Clerk were glaeod 4pon a salary or fee
banis for the yeoar 1943 asd whether they sre
entitied to receive nore thzn the amoeunts
provided by the ocourt be paid them in the
adove orders,

“2. Yhether the County Attorney may regeive
h'rulinw more than the $1,300G,00 per year ale
lowed him in the order passed on Jenusry 13, 193,
n viem of the first order pnsced on the 11th
placing hia and the others, apparently, on the
feo basis, and the one passed on the lith giving
hia Ql,aoa.m er yeal and providing that the same
should bde in 1lleu of or 'insluding all fees and
ox-0fficio salary',

" 1 abeve mantioansd 1O9%
wunty,aftgﬁﬁg %-’3 rmir toﬂu‘n over all fees
of office oolle&{eé by them for deposit in the
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Officers' Selery Fund of the eounty, ar should the
County Attorney slone do so i{zasmuch as the oprder
authorizing paymens to the others does not say
that such salery shall {nolude ell fees and ¢z
offieio sslaery.*

The populsticon of Upton County 1s L 207 inh

F )
g - - o-SRAN u

o P tion o 1 Y
sssording to the 1940 Federsl Census., The assessed tax valu-
stion of mid esounty for the yeer 1942 was $14,298,004.00.

Sestion 2 of Artiele 3912¢, Vernon's Annotated Civil
Stetutes reads in pars as followsy

Y, « s In eounties h.'1‘353 population of
less than twenty thousand {20,000) inhabitants
according to the last preceding Federsl Census,
it sball likewise be the duty of $he Conmission-
ers' Cours, b{ fts order duly made and entered

of record at its first regular meeting is Jennery
of sach salendar year, to determine whether ectn-
ty officers of sueh ccunty (exeluding sounty
narvo{ora, reglietzrars of vital statistics and
aotaries pudlic} shall bde eoxpensated for the
fiseal year on the basis of en sanncal salery or
whether they shall de eopensated on the dasis
of fees eerned by them {n the performence of
thelr offiolel duties, and L% shell slzo be the
duty of the county elerk So forward tc the
troller of Publie Aocounts of the State of Texes,
on ar before the 3lat dey of Jenuery, & certified
copy of sald order of sald Coumisslionere' Court.®

The motions qnd orders of the Commlssioners’ Court
as heretofore quoted ars Sé*vugly, sontrulietory sad indefinite,
we cennot ostegorically say whether the county offislela of
Upson County are %tc be compenasted cn s fee basis or an o
salary basis for the year 1943, :

Phis depertment has repeatedly held that the Coxmisaloners’
Court i{n gounties having a populatioca of less than 20,000 iphadi-
tants asoording to the lsst preceding Federal Census, 1a deter-



mining whether the souaty offfeials of sueh ¢ounty {exeluding
gounty surveyors, registers of vital stetisties and votery
pudlies) are to be sompensated for the fiscsl yesr on the
basis of an snnusl salary er whether they are $o de oom-
pensated on the besie of feeds sarned by them in the performanoce
of their officisl duties, the souri, mast @liéce 11l of the
oounty officers oa an ganusl mlary desis or on s fee basis.
In other words, the Gosmisslionera' Court casnct place soxe

of the eounty officers oa an sspusl salu:; Bssis asd sone

of the eounty offieers on & fee basis, at was 2aid sbove
with reference to the rixing of eompesnsation of e¢onnty offi-
ciels is egquslly applicadble relative to the fixing of oom-
pensstion ;or precinaes orfieers. All preelicet offlicers

must de compensated on an annual salary basis or all muss

be ocnpensated on e fee dasis. {Ses Opinion No, 0-516,
Conference Cpinton No, 3043).

¥With refereance t& the sslaries of the eocunt
commissioners, we direct your sttentlon to irticles 2350
snd 2350(1X), Yernon's Assotated Civil Stagutes, As She
sssessed tex wvalustion of seid sounty is §314,298,004.00 for
the yeer 1942, the:wiylive 30132y of eash sounty commissicner

cennot exaeseéd $1800 seoh par yeer under the provisions of
Artiecle 2350, supre. 1I% 12 our orlnioa thet the commissioners!

oscurt fixed the amrlery o ©. % 35Cal; eormizsioners as suthor-
1zed By law,

reotion 15 of artiele }912e, Yerasom's Annotated
Civil Ftetutes provides in pars:

"Phe gommissioners’ eourt in countlies

having a population of less then twenty
thoussad f:o,ooo} inbdaditents, sceording to
the laast preceding Federal Teaasus st the first
regular meating is Jsouery of ssch eslendar
year, may pass sn order providisg for compen-
setion of all eoupty eud preclost offieers on

8 sslary besis. fbe sommisaioners’ eourt in
sash of such ecuntiss is heredy suthorized, and
1t sball be its duty, %o fix the selsries of
Criminal Distriev ittorneys. Ia the oveat such
Court passes sueh order, tiey shall pay to eseh
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of said distriot sad eounty offliocers in mone

aen annual salery in twelve {(12) equel install-
neRts of not less then the total sum sarned as
oonftnutim by sald officer in bhis said offi-
vial eapacity for the fiscal year of 1935 enéd not
xmore than the weximom allowd swbh officer under
laws existing August 24, 1935, * * ® provided,
shats I8 sounties baving a populetios of less than
twenty thousand (20.008) inhabitants gseeording
to the last preceding Federal Census, eand having
an sssessed velustion in excess of ten milliea
$.0,000,000) dollers ecccrding to the last pre-
udu approved tax roll of such county, tiw
maxince smodnt sllowed such offlesrs es esalsries
may b increased one (1) vereent for sssh onme
million (§1,000,000} dollars veluation, or frae-
Slonal part thereof, in exeess of s81d ten mil-
lion {$10,000,000) dollars wvelnation over snd
adove $he uzhu provided and allowed sueh of-
fleers under laws existing on August 24, 1935;
provided, howver, no salaries covered by this
seot ion shall exceed the sum of four thoussnd
five hundred {§4,500.00) dollars regardlsss of
the pwunta? of inereast in population and the
valaation * * #,»

In the eveat the county offisiels of Uptem County
are to de oompensated on an annusl salsry basis, thelr sal-
eries must Y rixed in compliance with seotion 15, Article
3912¢. On the other hand, Lif the county offielals of seld
county are to be eomp nsated on the basis of fees sarned by
them in the perfarmance of thelr offielal duties, under the
applieadle provisions of articles 3883 and 3891, Vernon's
Annotated Civi) Seetutes, the meximum annua)l fees Wst msy
be reteined by the eounty officials mentioned L Artiocle
3883 eannot excsed thres thousand (§3,000.00) dollars sech,
In eountiss where the ¢ounty officials are eompensated on
an amual sslary basis, the commissioners' ecurt hss no su-
thority to sllow any ex-cfficlo compensation. (Parsgrsph (d)
of Seotioa 6§, Artiele 3912e, Vernon's Annotated Civ 1 Statutes).

43
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Article 3895 of Vernon's Annotated Civil Ststutes
prohibits $he eommissioners' court from allowing ecmpensation
for ex~offiolo services to ccunty offlelals where the corpene
sation &nd exoess fees which they are allowed to retaim shall
roesoh the maximum srovided for, dut provides that, where the
compensstion end excess fees do not reach suoch maximum, the
sourt shall sllow ex-offiecio oompensation if in their iudgnnnt
it iz necessary. In other words, this stetuts suthorizes
the gosmissionera' ococurt to allow sn officer compsnsatioa for
ex-offielo servioces provided that such cormpenssticn, together
wl th the fees reteained by him under Artieles 388} end 3;31
does not smount to wore thean the limit fixed by them., The
naking of the allowance for ex-offieio compensation is dis-
oreticnary with the scoxisaloners' eourt, within the limits
presoridbed, The comnissioners' eourt cea allow ex-offielo
compensation only tc the extent that such oompensation together
with the fees retained by cach of the offliocers heretofore
mentioned provided the amount dces not amount to pore than
the limit fixed by Artiole=3833 and 3491.

The Theriff of Upton County elso performs the dutles
of tex assessor-collector for sald ocounty. This dersrtrment
has repeatedly held that where the duties of the tax sseessor-
callector are imposed upon the Sheriff under the laws of this
State, the Cheriff holds only one office, that 1s the office
of Sherifrf, scd performs the additional duties of tex essessor-
gollector. In no event ¢can the commissioners' court sllow
the Sheriff ex~officlc ocompensation im excess of one thousend
dollars per snnum. (Jee Article 3914, Vernon's Annotated
Civil Statutes).

Apparently the cormissioners' eourt in sttempting
to £ix the ex-offioio eorpensation of the County Judge, the
Sheriff Assessor end Collector of texes and she County Clerk,
who slso performs the duties of distriot olerk at the maximum
of three thousend ($3000.00) dollars eagh per yeer upon the
dasis that none of these offlolals would earn any fees, Baat~
soever. The same can be #8id with reference to the County
Attorney, except that his ex-officio compensetion wes limited
to elahteern bundresd ($1800,00) &ollars per yesr, It is slso
apparent that the commissioners' ocourt attempted to limit the
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eompensatica of the County Attornay to the sum of sighteen
hundred ($1800.00) Dellars, TWhere she county otticit?o are
eompensated on a fee basia, the commissicners' ocourts has no
legal authority oy righ$ to limit their fees thet mey be

earned by such offleials in $the performance of thelr offiofal
duties, The statutes (Artieles 3883 and 389]1) fiz.: the maximum

fees and gompensstion that may be esrned snd retalned by sush
offioers. With referense to ex~officio componsation the )aw
preserides ne time when the eommissioners' eourt may frix the
ex~-0ffislo eompensetloa of the ecunty offielala; mor 12 there
sny fohidbition to the changing the amocunt thereof whenever the
eamxissioners' court soneludes, for any reason, that such
allovanees arv 300 t:?.‘ or 00 amell. They have the right
and power, at any time before the money s sstually psid out
to the offieer, to ehangs, modiry, or even eatirely repeal
©F revoke She order sllowing ex-officlio eompensetion, provided
the sanpensation of ex-~officic ssrvices allowed lbqli aot {n-
orsase the sompensation of the official bdeyond the muximum of
the compensgation snd excess fees allowed to be retsained by
§§n8§; 1:::) (8ee the ease of Collingewortd County v, Nyers,
oo‘ . - ’

In view of the foregolng you are reapeotfully aéd-~
vised that it is ocur epinion that the eormissioners' cours
oan legelly rfix the ex~officio compenmation of the County
Juége, County Glerk, and the County Attornsy im complianse
with and es authorized by Article 3895 at any arount &o long
a8 the amount of ex-~offioio compensation sllowed together
with the fees reteined by each officer under the above mentionsd
statutes does not amount %o more thaan the lirit fixed by
then,

The order cf the scamissioners' cours reflects
that the salary of she County Avditor wes fixed at the sum
of sighteen hundred seventsy-five (£1875.00) dollsrs per year.
Yor the purposs of this opinion we sssume that eald sompensation
was fized in eompliazee with and as authorized by Arsiale 1645,
Vernon's Annotated Givil Stesutes as amended, andé that the
salary of the County Auditor was fixed by the Uistriot Judge
and approved by the Commissioners' Court in somplianes with
said Artiele 1645, provided the facts regquired the espproval
of the eommissioners' csourt under seid statute.



453

Honorabls Charles ¥. Nexphill, Pege ¢

I8 is noted that in coe of the orders that the
somuissionsra’ eourt heretofore quoted that the eompensat ioa
of the County Treasursr wms f{ at $1999.92 per yeer. Articles
3941 and 3942, Verpon's Annotated Civil Stetutes preseride the
nsxinum oommissicns for the County Treasurer in receiving end
pcyiog ocut funds. Yhe cormissiccers' esurt mey not shenge the
Plan for compensat the trewsurer from & fee to salery bdasis,
and sny attempt to £ix s definite sslary ia lieu of ccmmissions
is voié. (Orosr v. Eunt County, 249 2.¥, 831; “tete v. Jerdon,
28 2., (24) 121); Tex Jurlsprudence, Vol, 1}, p. 600 and au-
thorities oited therein).

The tresscrer 18 eatitled to receive eompensstion
et the rate fixed by statute, uatil ehsnged dy an order fixing
his sommissions.(Rusk County v, Hightower, 202 3,.¥, 802; Nont-
gomery County v, Talley, 169 S.¥, 1141). If & salery is nrovided
with a proviso that, if the lawful eommissions amount to less
then the sslary, he shall receive no xore $han his lawfal
comuissions, the ordsr in effest fixes & maximum which mey
be earned as comxiszions. Ou the other hand, an order providing
for & certaln sun ss smunlssioa, ‘gayable regardless of the
arouny of money passiag Shrough the treasurer’s hands, has
the effeet of fixing a salary dasis of aompensetion, s2nd 1is
invalid under the ststutes. ({Ses Greer vs, Bunt County, 249
2,9, 831). In s souaty enteining s populatiop of less then
twenty thonsand inkaditents uoorunq to the lest preceding
Federal Census, whers the eomty off.cials are sompensested
on a fee basis, the comnisaicners' eourt has no suthority to
place the county spwwrurer on & salary besis. The only su~
thority the comniesfcaers' court has in this instance fs to
£ix the rete of som issions within the statutory iimit., The
commissioners’ court sy rfix the treasurer’'s sommission et
any rate, not to exveed the statutory rete, snd may also
reduce the maximum sux to be paid on the rete es rixed to any
amount less thap ths stetutory maximum, If the commissionars!
eourt has not fixed the commission, by order of seié scours,
the county treasgurer is entitlsd S0 receive the maximum fees
or rather sommissions s8 fized by the statutes, (Baxter v.

Rusk County, 11 8.¥, (2d4) 6a8),
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A2 wy have heretofore ststed that we saanet
sstegorictlly gay whether the ccamissioners' eourt hes
plesed the qounty offieisls of Upton County ea & fee besis
or & sslar basis, we bellisve the faoregoing discussica dis-
poses of She questions submitted under the faets snd eir-

sunstances,
Yours very traly
"VED TED 24, 194F
ATTORNYY GENERAL OF TEXAS
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